International Law and the War on Terror
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One week after 9/11, when Congress approved the Authorization for the Use of Military Force
(AUMF) (PL 107–40) against those who planned or aided the 9/11 attacks, it unwittingly laid the
foundation upon which the President would construct an illegal framework for torture, endless
detention, inhuman assassinations, and other violations of international law. The Iraq War
Resolution a year later allowed the continued expansion of those activities.
Hundreds of thousands of individuals have been detained in the ten years since 9/11, with 83,000
detained in only the first four years of the war effort, and over 100,000 in Iraq alone.12 Many
were determined to be innocent and some were released, but their unjust detention and treatment
helped embed mistrust towards the United States across an entire region. Additionally, antiAmerican sentiment will likely linger for another generation in the children who observed their
fathers, brothers, uncles and cousins taken away without trial.
The War on Terror
Stating that his administration would not distinguish between terrorist organizations and the
nations that harbor them, President George W. Bush (with Congress’ Authorization for the Use
of Military Force) launched Operation Enduring Freedom against Afghanistan to oust the
Taliban government and shut down the “safe haven” for Al Qaeda. While coalition forces ousted
the Taliban regime soon after the October 7, 2001 invasion, the war quickly evolved into an
ongoing, complex counterinsurgency effort.
Two years later, on March 20, 2003, the U.S. invaded Iraq, ostensibly because Saddam Hussein
possessed weapons of mass destruction, but for many, as a response to the attacks of 9-11
(reports suggest that Defense Secretary Donald Rumsfeld began planning the Iraq invasion
within minutes of the 9-11 attacks).3 The bipartisan 9-11 commission found that Iraq had no
connection to the 9-11 attacks, but the Bush Administration insisted that Iraq and Al Qaeda were
linked, and the war was sold and justified to the American public, in part, by invoking 9-11.4
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Indeed, as the war began, a New York Times/CBS poll showed that 45 percent of Americans
believed Hussein was "personally involved" in Sept. 11; 44 percent of respondents in a January
2003 Knight-Ridder poll reported that “most” or “some” of the hijackers were Iraqi citizens. 5 To
the extent that the war was justified for purposes of promoting democracy, Francis Fukuyama
has argued that "the Iraq war and the close association it created between military invasion and
democracy promotion tarnished the latter."6
Most recently, the U.S. has been expanding the Afghan war across the border into Pakistan,
primarily through the use of aerial drone strikes. President Obama ordered as many attacks in his
first nine months as President George W Bush did in his final three years.7 Lack of access to
conflict areas has hindered independent verification of the numbers of civilian killed,8 but the
New America Foundation’s analysis of English-language news accounts estimates between
1,374 and 2,189 individuals have been killed between 2004 and January 2011, with one in five
being civilians.9 The Brookings Institute, on the other hand, calculates a 10:1 civilian-to-militant
ratio.10 Pakistani authorities report a nearly 50:1 civilian-militant ratio for strikes between
January 2006 and April 2009.11 In any case, 59% of Pakistanis see the U.S. as an enemy, 67%
were opposed to U.S. military operations in their country, and President Obama had lower
ratings in Pakistan than any other country in the world in 2010.12 Those figures have likely
become even more negative in the aftermath of the May 2, 2011 U.S. operation that killed
Osama bin Laden in Pakistani territory.
Detention
As the expansion of the war into Pakistan suggests, the “battlefield” in this war on terror can be
anywhere and everywhere. If an individual is deemed an “enemy combatant,” the U.S.
government asserts, they can be detained on the street in Milano or in New York’s JFK airport,
then sent to be tortured in secret prisons, or detained indefinitely without a chance to challenge
their captivity. As the “war on terror” began, the George W. Bush administration was careful to
label persons captured and detained as “unlawful enemy combatants” (rather than “prisoners of
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war”) to evade requirements under the Geneva Conventions and other international treaties, as
well as U.S. domestic law. The Bush Administration’s assertion that they can sidestep
international treaties resulted in routine mistreatment of prisoners and the absence of basic legal
process.
Afghanistan
As the United States invaded Afghanistan in 2001, thousands of persons were swept up and
detained as potential terrorists; some were captured by coalition forces on actual fields of battle,
but many others were turned over to the U.S. by the Northern Alliance or tribal groups, often in
exchange for payments or other benefits. In the first three years of the war, the U.S. detained
50,000 people, holding up to 11,000 at one time during the peak of the insurgency in March
2004.13 Human Rights First has said that the U.S. has operated approximately 25 detention
facilities in Afghanistan since the war began in 2001.
The most famous of these prisons, the Bagram Theater Internment Facility, was an old Soviet
warehouse converted into a detention facility with cages for prisoners; it was at this facility that
two unarmed Afghan prisoners were murdered by U.S. armed forces.14 Documents released in
2010 suggest that over 3,000 prisoners had been held there since 2001, and many of those were
subjected to torture and mistreatment including beatings, sleep deprivation, sexual humiliation,
shackling to ceilings, and threats with guard dogs.15 Detainees have had no access to lawyers and
have been unable to challenge their detention. In 2009, Marine Major General Douglas Stone
filed a 700 page report on the facility, finding that 400 of the 600 detainees (many of whom had
been imprisoned for several years without trial) were innocent and should be released.16
In August 2009, the Obama Administration informed International Committee of the Red Cross
of an already-existing second prison located at Bagram,17 and many other reports have emerged
of additional “black jails” in Afghanistan where detainees were secretly held without the
International Red Cross oversight required by the Geneva Conventions. Sites such as the “Salt
Pit” located north of Kabul’s business district were designated as Afghan “host- nation facilities”
but were reportedly financed entirely by CIA funds.18
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Guantanamo
After the Justice Department advised the Bush administration that the Guantanamo Bay
detention camp was beyond the reach of U.S. legal protections, the first twenty captives were
transferred from Afghanistan to the facility on January 11, 2002. The administration quickly
drew criticism for asserting that Guantanamo detainees were neither entitled to rights guaranteed
by the Geneva Conventions nor those of the U.S. criminal justice system. Less than a month after
the facility opened, though, the reserve officer selected to lead Guantanamo’s intelligence
operation, Major General Michael Dunlavey, was told soon after his arrival that as many as half
of the initial detainees were thought to be of little or no intelligence value.19 Despite this,
“enhanced interrogation techniques” otherwise known as torture were approved by Defense
Secretary Donald Rumsfeld, and the detainees not only continued to be held without trial, but
were tortured.20 And despite the U.S. knowing that it was not adequately screening prisoners to
determine whether they actually posed a threat or possessed intelligence, the administration
continued transferring terrorism suspects to the base, and processed nearly 800 individuals
through Guantanamo between January 2002 and March 2008. 21 Despite the Obama
administration’s efforts to shut down the facility, 174 remain as of November 2010, mostly
because of diplomatic troubles rather than out of concern they would pose a security threat if
freed. 22
Efforts to detain prisoners without trial were contested in American courts, and in 2004, the U.S.
Supreme Court ruled that prisoners held at Guantanamo had a right to challenge their detention
in the U.S. judicial system, rejecting the administration's argument that the prison camp was
outside U.S. jurisdiction because it was in Cuba.23 A 2006 Supreme Court decision struck down
the military tribunals established by the administration to try detainees as violative of the
Uniform Code of Military Justice and Common Article 3 of the Geneva Conventions.24 In 2008,
the Court found that tribunals created through legislation passed in response to the earlier
decisions were also an unconstitutional suspension of the right to habeus corpus.25
In July 2005, 242 detainees were moved out of Guantánamo, including 173 that were released
without charge, and 69 transferred to the governments of other countries, according to the U.S.
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Department of Defense.26 In November 2005, the Administrative Review Board (later found
unconstitutional by the Supreme Court) heard petitions from the remaining detainees; of these,
3% were granted and were awaiting release, 20% were to be transferred, 37% were to be further
detained at Guantánamo, and no decision was made in 40% of the cases. 27 By 2009, 530
detainees had been transferred to other countries or released from custody.28
President Barack Obama’s efforts to shut down Guantanamo and try its prisoners in U.S. courts
has been met with considerable political opposition. The conviction of former Guantanamo
detainee Ahmed Ghaliani in a federal court in New York for his role in conspiring to bomb
embassies in Kenya and Tanzania resulted in a life sentence, but critics claimed that Ghaliani’s
acquittal on 284 murder charges is proof that military commissions, not U.S. courts, should try
terrorists.29 U.S. federal courts have convicted over 400 terrorism cases since 9/11 (for both
domestic and international incidents), where the military commissions resumed by the Obama
administration in 2009 have produced only five convictions (at a cost of hundreds of millions of
dollars).30
Two of the five convicted by military commissions have already been released, and trials that do
happen are not without political influences, such as the 2007 plea deal that freed Australian
David Hicks to help the Prime Minister’s attempt at reelection. Politics also may have influenced
the prosecution of Omar Khadr, the former child soldier held at Guantanamo who admitted to
throwing a grenade at a U.S. soldier.31 Despite Khadr’s strong connections to Al Qaeda, the U.S.
gave him a plea deal offering one more year of U.S. imprisonment and up to seven more once he
is sent home to Canada; he could have faced life in prison for war-crimes charges if he had not
taken the plea. Some have speculated the U.S. wanted to avoid the embarassment of prosecuting
a child soldier and facing international criticism.
Republican Guantanamo boosters have continued to insist that the facility holds the “worst of the
worst” and that shutting it down is ill-advised. Dick Cheney, for example, has repeated the
Pentagon’s misleading January 2009 claim that 61 of about 520 released detainees had once
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again become involved in terror activities, a recidivism rate of 11%.32 However, the Pentagon
admitted 43 of those 61 were merely “suspected” of recidivism, and according to commentators
like Seton Hall Law School professor Mark Denbeaux and CNN national security analyst Peter
Berger, the Pentagon’s claims have scant support, former detainees have been branded as
recidivists for merely criticizing the U.S., and the known recidivism rate is most likely closer to
1%.33
Iraq
While prisoners at Guantanamo attracted the most attention, more than 100 times as many
prisoners have been held at prisons in Iraq, with fewer legal rights and more reports of severe
mistreatment and torture.34 Over 100,000 prisoners passed through the American-run detention
system in Iraq with no formal way to challenge their detention.35 The International Red Cross
estimated in 2004 that between 70 and 90% of those detained were actually innocent.36 In the
run-up to Iraq’s first elections in 2005, U.S. forces were arresting between 50 and 70 people
every day.37 In the first years of the war, many detainees were processed through the notorious
Abu Gharaib prison facility, which housed over 8,000 prisoners at its peak in 2004; it was also in
2004 that accounts of physical, psychological, and sexual abuse, including torture, rape, sodomy,
and homicide of Abu Gharaib prisoners came to public attention.38 Iraqi security chiefs have said
the U.S. prisons actually strengthened Al Qaeda, and blamed the American prison system for an
increase in violence in 2010.39 As Abu Gharaib and other Iraqi prisons became symbols of U.S.
abuses, and it and other U.S.-run prisons have been steadily turned over to Iraqi control since
2006.40 Prison conditions under Iraqi control, though, have been described as “miserable,”
hidden facilities continue to emerge (undermining rule of law), and have not complied with
International Red Cross requests for site visits.41
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Other Detention Sites
In terms of human rights and due process, prisoners held by the U.S. have been offered minimal
protections, despite their detention being subjected to some level of public scrutiny. Nonetheless,
the U.S. has found it necessary to secretly steal away persons to CIA-run hidden prisons (also
known as “black sites”) or render them to foreign countries with more lax human rights
standards to be interrogated using particularly “enhanced” techniques. The human rights group
Reprieve has also accused the U.S. of operating as many as 17 “floating prisons” on ships such
as the USS Bataan and USS Peleliu.42
While the U.S. government had never officially confirmed the number or locations of CIA- or
military- run secret prisons, published data suggests facilities have been located in over 28
countries. 43 Similarly, the U.S. government has never released the numbers of persons subjected
to “extraordinary rendition,” but a 2007 resolution by the Council of Europe found that the CIA
had operated 1,245 flights, many to locations where prisoners could face torture.44
Torture
The U.S. not only “outsourced” torture, but practiced it. In a series of memos from 2002, Bush
Administration lawyers (playing the role of advocates, not arbiters) redefined the legal threshold
for torture and crafted legal arguments for why the U.S. and the Bush Administration should be
exempted from human rights requirements enshrined in the U.N. Convention on Human Rights
and the Geneva Conventions, as well as federal anti-torture laws.45 While the so-called “torture
memos” only officially approved “enhanced interrogation techniques” for use by the CIA on
detainees at Guantanamo Bay, the techniques otherwise known as torture quickly migrated, and
persons around the world held by America were tortured by U.S. military forces, contractors, and
allies.
In February of 2002, the reserve officer selected by Defense Secretary Donald Rumsfeld to lead
the Guantanamo intelligence operation was told that as many as half of the initial detainees were
of little or no intelligence value, and intelligence officers told White House counsel Alberto
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Gonzales that they could not even fill out one-page forms certifying the president’s “reason to
believe” detainees were involved with terrorism.46 Regardless, Secretary Rumsfeld explicitly
authorized 24 “enhanced interrogation techniques” for use at Guantanamo, four of which were
considered severe enough to require his explicit approval; the order noted that “some nations
may view application” of some of the techniques “to be inhumane” or “inconsistent with
Geneva,” but only said “consideration should be given to these views” rather than prohibiting
interrogators from using the techniques.47 Reports emerged of captives at Guantanamo being
subjected to religious humiliation (including flushing the Qur’an down the toilet), sexual
humiliation, extremes of temperature and extremely loud music, pairs of detainees being chained
hand and foot in a fetal position to the floor for between 18 and 24 hours and urinating and
defecating on one another, and severe psychological stresses (with reports of detainees tearing
out their own hair).48 U.S. military trainers at Guantánamo in December 2002 based an entire
interrogation class on a chart copied directly from a 1957 Air Force study of torture techniques
used by Chinese Communists during the Korean War to obtain false confessions from U.S.
troops.49 The FBI was concerned about techniques used by military interrogators, and the CIA
even ordered their agents to keep away from particularly harsh military interrogations.5051 In
2009, Lawrence Wilkinson, former Chief of Staff to then-Secretary of State Colin Powell,
described the Bush Administration as aware that many Guantanamo detainees were innocent and
should have been released, but refused to “admit to their further errors at Guantanamo Bay” to
avoid a “black mark on their leadership.”52 (In 2006 the U.S. Supreme Court rejected the Bush
Administration’s claim that Guantanamo detainees were not entitled to Geneva Convention
protections)
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The so-called “Enhanced Interrogation Techniques” (EITS) did not stop at Guantanamo, as is
noted in a 2004 report on Department of Defense (DOD) detention operations: “Interrogators and
lists of techniques circulated from Guantánamo and Afghanistan to Iraq. . . . It is important to
note that techniques effective under carefully controlled conditions at Guantánamo became far
more problematic when they migrated and were not adequately safeguarded.”53
In Iraq, the 2004 revelations of torture at Abu Gharaib prison at the hands of U.S. soldiers and
contractors attracted public attention within the U.S., particularly with the release of graphic
photos depicting American soldiers smiling and posing next to tortured or murdered Iraqi
prisoners. President Bush insisted that the acts were isolated incidents at the hands of a few “bad
apples,” and punishment was limited to court-martialing eleven U.S. soldiers and demoting the
commander in charge of Iraq detention facilities. Many disputed the administration’s claim that
the incidents were isolated, including the International Red Cross, who had been calling out
abuse of prisoners for over a year: a February 2004 report found "serious violations of
International Humanitarian Law” and “that persons deprived of their liberty face the risk of being
subjected to a process of physical and psychological coercion, in some cases tantamount to
torture.”54 In May 2004, the Operations Director of the International Red Cross stated that their
visits to Iraq detention centers did “not allow us to conclude that what we were dealing with ...
were isolated acts of individual members of coalition forces. What we have described is a pattern
and a broad system,” and that some of the incidents observed were “tantamount to torture.”55
The migration may be blamed, in part, on Army Major General Geoffrey Miller, who had been
the commander of Guantanamo. According to the 2004 DOD report, Miller reportedly brought
that facility’s techniques with him when he was sent to Iraq in August 2003 to develop guidance
for interrogation policy.56 Miller recommended consolidating Iraq’s detention facilities at Abu
Gharaib, and Lt. Gen. Ricardo Sanchez, the commander of U.S. forces in Iraq, issued a guidance
for interrogation policy based on Miller’s recommendation.57 Sanchez wrote that his policy was
"modeled on the one implemented for interrogations conducted at Guantanamo Bay, but
modified for applicability in a theater of war in which the Geneva Conventions apply."
The DOD report also suggests that military soldiers may have learned techniques from CIA
interrogators, as “the CIA was allowed to operate under different rules” from those that applied
to military interrogators, and “the CIA’s detention and interrogation practices contributed to a
loss of accountability at Abu Ghraib.”
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The “migration” of interrogation techniques to Afghanistan was confirmed in a review of DOD
interrogation operations by the Naval Inspector General.58 In 2002, two Afghan detainees at
Bagram airbase were chained to the ceiling and beaten to death; what makes the deaths even
more horrific is that most interrogators believed at least one was entirely innocent.59 Secret CIA
“black jails” like as the infamous “Salt Pit” also operated in Afghanistan, where prisoners from
Pakistan, Tanzania, Yemen, Saudi Arabia and elsewhere were interrogated and tortured.60
Khaled El-Masri, for example, was an innocent German citizen arrested in Macedonia,
transferred to the “Salt Pit,” then tortured and sodomized for four months. The U.S. held him for
an additional five months after realizing they had mistaken him for another person,61 then
released him at night on a desolate road in Albania, without apology, or funds to return home.62
El-Masri was removed from Macedonia and sent to Afghanistan in the process known as
“extraordinary rendition.” While the practice of seizing a person and rendering him to justice
was used in the Clinton Administration, it expanded dramatically following 9-11. Without
approval of Congress, President Bush signed a classified Presidential Finding in the days
following 9-11 granting the CIA authority for new covert activity.63 CIA documents obtained by
the ACLU describes the rendition process, starting with “capture shock,” where the detainee is
“in the complete control of the Americans,” stripped naked and shaved, then placed on a flight
where they are shackled and deprived of sight and sound through the use of blindfolds, earmuffs
and hoods. Before turning detainees over to third countries for further interrogation and even
more severe torture, U.S. forces subject the detainees to techniques such as walling (slamming a
prisoner's head against the wall, with some protective measures to avoid severe injuries), water
dousing, the use of the stress position, wall standing, cramped confinement, sleep deprivation,
and nutrition manipulation.64
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As with many of those detained in the war on terror, the extraordinary rendition process has
swept up many innocent persons. In addition to El-Masri, Maher Arar was a Canadian citizen
apprehended at New York’s JFK Airport in fall 2002, interrogated in the U.S. and held
incommunicado for twelve days, sent to Syria to be tortured, then released a year later when it
became obvious he had done nothing wrong.
Canada’s government has compensated Arar around $10.5 million for wrongfully informing the
US government that he was a terror suspect and publicly acknowledged the mistake,65 and a case
is proceeding against Macedonia at the European Court of Human Rights for collaborating with
the U.S. in El-Masri’s rendition and torture.66 Both men have also brought lawsuits against the
United States for its violations of human rights and domestic law, but both suits were thrown out
of court before ever getting to the merits. While the U.S. role in their rendition and torture is
beyond dispute, both the Bush and Obama administrations have successfully blocked these
allegations by invoking the “state secrets doctrine,” a powerful privilege intended for protecting
important information like nuclear secrets, not a tool of state power used to avoid
embarrassment.67 Courts have also blocked suits on state secrets grounds against a Boeing
subsidiary, Jeppesen Dataplan, that arranged the flights for five other men subjected to rendition,
one of whom had his bones broken in Morocco, his skin cut with a scalpel and a stinging liquid
poured into his wounds.68
While CIA director Leon Panetta announced in April 2010 that the U.S. would be closing its
system of secret prisons for terrorism detainees, The New York Times reported in January 2011
that Gulet Mohamed, a 19-year old Somali-American teenager from Virginia, was placed on a
U.S. government no-fly list and detained, interrogated, and tortured in Kuwait while traveling
with a valid U.S. passport. The boy stated he was beaten with sticks, threatened with electric
shocks, forced to stand for hours at a time and warned that his mother would be imprisoned if he
didn’t say more about his trips to Yemen and Somalia in 2009. At one point during the
interrogation three FBI agents arrived and asked similar questions, agreeing to “facilitate” his
release if he provided information, but stating they could offer no help if he did not. 69
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Ascertaining how many of the nearly 100,000 persons processed through the American detention
system have been subjected to physical torture, wherever the line is drawn, will be nearly
impossible. Severe psychological distress, though, is also recognized as torture by the Geneva
Conventions and the UN Convention, and psychological torture has been recognized as being
“systematic and central” to interrogations in Iraq, Afghanistan, and Guantanamo by Physicians
for Human Rights. What’s more, the American Psychological Association (APA) has filed
complaints in American courts against psychologists who participated in the interrogations.70
Medical personnel, in addition to the actual interrogators, played a key role in making torture
possible, as noted in a January 2011 article in the journal Science.71 The so-called “torture
memos” not only expanded the threshold for what constitutes torture, but included the proviso
that, even if an interrogator inflicted “severe physical pain and severe and prolonged mental
pain,” it had to be the interrogator’s “precise objective” for the conduct to give rise to legal
liability for torture.72 Having medical personnel present at interrogations, the memo asserted,
would provide a legal defense for the interrogators as indicating a lack of intent to cause harm.
By having torture be based upon the specific intent of the interrogator, medical personnel had no
meaningful guidelines by which to recognize torture. Further, medical documents released as a
result of FOIA litigation suggest that medical personnel not only failed to properly assess
physical or mental harm to ensure interrogations were carried out safely, but most often worked
to identify psychological vulnerabilities to better conquer the subject. The presence of medical
officers not only provided legal cover for torture, but personnel actually worked with the
interrogators to make torture more effective. Other reports appeared to justify EITs without
anything more than cursory observations (a practice not consistent with standards for assessing
torture); these findings were then used to justify additional torture. In the 2005 “Bradbury
memo,” then Principal Deputy Assistant Attorney General Steven G. Bradbury to then Acting
CIA General Counsel John A. Rizzo that: “We understand that these limitations have been
established with extensive input from OMS, based on experience to date with this technique and
OMS’s professional judgment that use of the waterboard on a healthy individual subject to these
limitations would be ‘medically acceptable.’”
Death in Detention
In part as a result of torture, hundreds of persons have died while being detained and/or interrogated by
the United States. 108 died in detention in the first four years of the war, 73 and at least 80 more have died
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in subsequent years. The ACLU has received autopsy reports and military investigations for about 190 of
those deaths through FOIA requests, and have deemed at least 25 to 30 to be “unjustifiable homicides”
(i.e. murders). There is the example of four Iraqi detainees executed by a group of U.S. soldiers and then
pushed into a Baghdad canal in 2007. Or the case where an injured detainee was lying wounded when,
according to one of the investigating documents, the sargeant entered the room "and assaulted him ... then
shot him twice thus killing him.” The sargeant instructed the other soldiers to lie about the incident, and a
corporal later shot the deceased detainee in the head after finding his corpse.
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Current Moment
On May 2, 2011, Al Qaeda leader Osama Bin Laden was killed by U.S. Special Operations
forces in a safehouse in Abbotabad, Pakistan, taken to Afghanistan for identification, then
“buried at sea.”
Some have questioned the legal and ethical aspects of killing an unarmed Bin Laden in Pakistani
territory without the country’s consent, but the killing has been well-received by the U.S.
population and UN Secretary Ban Ki-moon, making continued mainstream public debate on its
legality unlikely.75
It is a different story in Pakistan. The population had already resented the U.S. for its drone
strikes and for CIA contractor Raymond Davis’s acquittal after shooting two Pakistanis, and
begrudged Pakistani leaders’ complicity in these matters.76 The bin Laden operation has further
shaken the country. If U.S. forces snuck undetected into the territory, Pakistanis question the
military’s competence; if Pakistani leaders were complicit, the government’s claims to the
contrary are lies.77 In any case, the Pakistani population’s faith in their leaders and view of
America has declined in an already fragile and deeply divided country.
U.S.-Pakistani relations have also strained, with American officials suspicious that Pakistan’s
security forces were complicit in harboring bin Laden, and Pakistani leaders complaining their
sovereignty has been violated.78 In the weeks following bin Laden’s death, the U.S. threatened to
cut aid if Pakistan fails to cooperate in the “War on Terror,” and Pakistan responded with a list of
tough demands for its continuing participation, including an end to drone strikes in Tribal Areas,
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greater intelligence sharing, and withdrawal of CIA spies and defense contractors.79 While
Pakistan did release the tail section of the U.S. helicopter left behind in the bin Laden raid
(without requiring that the U.S. meet those demands), also released were the names of two CIA
chiefs in Islamabad.
Bin Laden’s death has also reignited the torture debate, with former Bush Administration
officials alleging “Enhanced Interrogation Techniques” used on enemy prisoners revealed the
intelligence that led to the Al Qaeda leader’s discovery. Bush-era attorney general Michael
Mukasey wrote in The Wall Street Journal that Sept. 11 mastermind Khalid Sheikh Mohammed
“broke like a dam under the pressure of harsh interrogation techniques that included
waterboarding” and “loosed a torrent of information — including eventually the nickname of a
trusted courier of bin Laden.”80
But Republican Senator John McCain claimed otherwise in a May 11 Washington Post op-ed,
citing information he said came directly from CIA Director Leon Panetta.
“The trail to bin Laden did not begin with a disclosure from Khalid Sheik Mohammed,
who was waterboarded 183 times. The first mention of Abu Ahmed al-Kuwaiti — the
nickname of the al-Qaeda courier who ultimately led us to bin Laden — . . . came from a
detainee held in another country, who we believe was not tortured. None of the three
detainees who were waterboarded provided Abu Ahmed’s real name, his whereabouts or
an accurate description of his role in al-Qaeda.”
McCain added that “the use of ‘enhanced interrogation techniques’ on Khalid Sheik Mohammed
produced false and misleading information,” and that “[a]ccording to the Senate intelligence
committee, the best intelligence gained from a CIA detainee -- information describing Abu
Ahmed al-Kuwaiti’s real role in al-Qaeda and his true relationship to bin Laden – was obtained
through standard noncoercive means.” 81
To the extent that the “War on Terror” is aimed at eradicating Muslim extremism, the largely
peaceful democratic uprisings that spread across the Arab world in 2011 are more promising than
bin Laden’s demise. His extremist ideology will survive his passing. More important is the fact
that democratic participation may provide young Arabs and Muslims an alternative.
Bin Laden’s death is a symbolic milestone. It accomplishes an early rationale for the “War on
Terror,” but more than ten years after the 9-11 attacks, his death is of limited relevance. The
crusade against an ambiguous and amorphous enemy has generated its own momentum and new
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justifications for prolonging military engagement. One of the longest wars in U.S. history rages
on.

